Executive Summary

Background
The strong investment relationship between Canada and the United Kingdom (UK) suggests that a free trade agreement (FTA) between the two states will address the promotion and the protection of foreign investment. International investment agreements (IIAs), whether as stand-alone agreements or as chapters in FTAs, are adopted by states with a view to protecting foreign investment and addressing potential disputes between an investor and the host state.
The likely nature and content of any such investment agreement between Canada and the UK is nevertheless highly uncertain, for at least three reasons. First, the protection of investment has become the subject of considerable controversy, with opponents of the regime seriously questioning its legitimacy. Second, calls for reform regarding IIAs and investment dispute settlement have already been reflected in the recent drafting practice of several states. Third, the absence of any IIA signed by the UK since the entry into force of the Treaty of Lisbon in 2009 complexifies the anticipation of the approach that will be taken by the UK in the eventual negotiation process.
A new investment agreement between Canada and the UK constitutes a crucial opportunity to include innovative provisions from recent international agreements and to explore new possibilities to construct a more legitimate regime. In order to support evidence-based decision-making in the negotiation of such an agreement, a comprehensive review of the range of opportunities must be provided. What are the provisions that can be included in an investment agreement between the two states to address controversial issues and support the reform of the international investment regime?
Objectives
The objectives underlying the final report are to allow policy-makers to undertake the negotiation process with a clear sense of the various provisions that are available to address the most controversial issues of international investment law and their legal implications. The report demonstrates that an investment agreement can respond to legitimacy concerns raised by a variety of stakeholders. More specifically, it provides a side-by-side comparison of provisions that have already been included in IIAs and model agreements for three specific themes: 1) dispute settlement possibilities; 2) the breadth of investment protection; and 3) obligations imposed on foreign investors.
Methodology
The knowledge synthesis report relies on a scoping study. Rather than making specific recommendations regarding the content of an investment agreement between Canada and the UK, it represents a broad collection of data and exposes an overview of provisions that can be addressed by negotiators. The forms of knowledge that have been considered for this synthesis are threefold. First, the report identifies innovative provisions from previous treaty practice by relying upon search tools elaborated by the United v Conference on Trade and Development (i.e. the IIA Mapping Project and an advanced search tool) that cover 2,572 IIAs and 75 model agreements. For each theme identified above (i.e. dispute settlement possibilities, breadth of investment protection and obligations imposed on foreign investors), these provisions were collated and clustered according to distinctive characteristics. Second, the final report draws on 34 reports published by intergovernmental organizations between 2008 and 2018. The content of these reports has been examined to identify additional provisions and to address their legal implications. Third, 146 peer-reviewed publications that were selected based on criteria related to the three themes of research have also been considered. The inclusion of peer-reviewed publications ensures the consideration of the opinion of experts in international investment law (i.e. academics and practitioners) with respect to innovative provisions.
Results
For each theme of the knowledge synthesis, the material that has been collected and analyzed is synthesized through a side-by-side comparison of provisions and their legal implications.
1. Dispute settlement possibilities: The mechanism allowing private investors to submit investment claims to international arbitration has come under increasing public scrutiny, with several actors criticizing its lack of legitimacy. Some policy-makers and negotiators have responded to these criticisms through various means. The report focuses particularly on six approaches that have been included in IIAs and model agreements. These approaches range from a reformed investor-state dispute settlement mechanism through the inclusion of new provisions, a return to diplomatic protection and state-to-state arbitration, reliance on domestic courts, alternative dispute resolution mechanisms, hybrid approaches, and an investment court system.
Breadth of investment protection:
Addressing concerns raised by stakeholders can also be achieved by further clarifying the content of standards of protection that are traditionally included in IIAs. An enhanced level of precision is especially visible with respect to fair and equitable treatment (FET) and expropriation. Various options have been used by states to qualify FET provisions and to list the elements included in this standard of protection. Other provisions include a limiting definition of indirect expropriation or various forms of carve-outs, including for general regulatory measures.
Background
The promotion and protection of international investment must be an integral part of the negotiations regarding the future trade relationship between Canada and the United Kingdom (UK). In 2017, Canadian direct investment stock in the UK reached CAN$ 102.63 billion, representing 9.2% of all Canadian direct investment abroad.
1 Direct investment from the UK in Canada amounted to CAN$ 47.4 billion (5.8% of all foreign direct investment in Canada).
2 These numbers indicate the strong need to explicitly address investment protection in any eventual bilateral free trade agreement between Canada and the UK.
From a legal perspective, any such agreement will likely include various standards of protection for investment pertaining to non-discrimination, fair and equitable treatment, and safeguards against unlawful expropriation. It will also have to address dispute settlement mechanisms to ensure that inconsistent measures can be challenged under international law. These matters will need to be considered whether investment protection is addressed in a stand-alone agreement or as a chapter in a free trade agreement.
The content of international investment regulation between Canada and the UK is nevertheless highly uncertain, for at least three reasons. First, the protection of investment has become the subject of considerable controversy. The perceived illegitimacy 3 of investment arbitration reached its zenith when investor-state arbitration was included in recent mega-regional agreements such as the Transatlantic Trade and Partnership Agreement and the Comprehensive Economic and Trade Agreement (CETA). This inclusion triggered an important opposition movement in Canada and the European Union (EU) and has led to an unprecedented uprising of citizens, civil society organizations, and even some states. Opponents of the regime often refer to a "legitimacy crisis" as swiftly as proponents discard the criticism. 4 Second, the international law of foreign investment has come under increasing scrutiny by states and civil society that emphasize the potential damaging impact of the regime, thus leading to several calls to reform it. For example, the United Nations Conference on Trade and Development (UNCTAD) has addressed options to reform investor-state dispute settlement 5 and provided a roadmap to reform IIAs. 6 In parallel to efforts deployed by UNCTAD, in 2017 the United Nations Commission on International Trade Law (UNCITRAL) entrusted Working Group III with the task of addressing the potential reform of investorstate dispute settlement. 7 Various aspects put forward in these calls for reform have already been reflected in recent drafting practices. UNCTAD, World Investment Report 2015 : Reforming International Investment Governance (Geneva: United Nations, 2015 at Chapter IV [UNCTAD, World Investment Report 2015] . 7 Report of the United Nations Commission on International Trade Law, Fiftieth Session (3-21 July 2017) United Nations, 2016). Third, Canada is one of the most active and innovative negotiators of international investment agreements (IIAs), while the UK has not signed an IIA of its own since the entry into force of the Treaty of Lisbon in 2009, though it retains the right to do so as long as it follows the provisions established in EU Regulation No 1219/2012 of 12 December 2012. Prior to that time the UK investment treaties were succinct agreements of some six pages, whereas Canada's approach is to spell out both substantive and procedural provisions in such detail that its agreements total more than three dozen pages. How the UK's preferences might have changed in the intervening years is unknown.
In light of the strong investment relationship between Canada and the UK, a new international agreement represents an opportunity to include promising provisions from recent international agreements and to explore new possibilities to construct a more legitimate regime. In order to support evidence-based decision-making in the negotiation of such an agreement, a comprehensive review of relevant provisions must be provided. What are the provisions that can be included in an investment agreement between the two states to address controversial issues and support the reform of the international investment regime?
Objectives
The knowledge synthesis builds on several strengths in the field of international investment law. Previous reports have surveyed IIAs to document those that include provisions reaching beyond a strict protection of foreign investment.
9 Recent work has also proposed provisions that could be included in IIAs to promote sustainable development.
10 However, new types of provisions that reflect those calls for reform can be found in recent treaty practice that has received less attention.
This report provides an analysis of several options regarding the protection of investment to policy-makers and negotiators in Canada and the UK. While IIAs are often concluded by minimally modifying an existing model, the shifting landscape regarding the regulation of investment opens up a wide range of possibilities and calls for creative innovations. The objective underlying the report is to allow policy-makers to undertake the negotiation of an agreement between Canada and the UK with a clear sense of the potential provisions that can effectively address the most controversial issues in international investment law. The report is expected to demonstrate that an investment agreement can respond to legitimacy concerns raised by a variety of stakeholders. The synthesized results presented below thus suggest that explicitly engaging with these concerns in an IIA is not unprecedented and remains entirely feasible.
More specifically, the synthesized results provide a side-by-side comparison of provisions that have already been included in IIAs and model agreements. In light of the controversy that has emerged with respect to the legitimacy of investor-state dispute settlement and the protections they accord to foreign investments, the report focuses on three specific themes: 1) dispute settlement possibilities; 2) the breadth of investment protection; and 3) obligations imposed on foreign investors. With a view to shedding light on the legal implications underlying these provisions, their presentation is supplemented by considerations articulated by intergovernmental organizations and experts in international investment law over the last 10 years.
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Of course, it is impossible to provide an exhaustive examination of all provisions that have been developed by states in IIAs and model agreements within the limits of the present report. There are now more than 3,300 IIAs, 11 with many of them extending beyond forty pages. The synthesis of existing forms of knowledge that is provided in this report thus primarily focuses on innovative provisions and salient options allowing negotiators to creatively engage with particularly controversial issues.
Methodology
Among the various forms of approaches to reviewing the literature that could have been considered to conduct the research at hand, the knowledge synthesis report relies on a scoping study.
12 This approach is particularly appropriate to map key concepts and sources of evidence available with respect to a research area, without imposing strict limitations on the criteria to identify relevant material. Once relevant data have been collected, a scoping study articulates an overview of the material rather than seeking to assess the quality of evidence for each source.
A scoping study offers a suitable approach to provide an overview of a wide range of relevant provisions that could be included in an investment agreement and to address their legal implications. Rather than making any recommendations with respect to the specific provisions that should be included in an agreement between Canada and the UK, the knowledge synthesis report exposes provisions related to key themes that will have to be considered by negotiators. The forms of knowledge that have been included for this project nevertheless reaches beyond academic literature. In fact, the present scoping study draws upon three distinct forms of knowledge. By using search tools elaborated by UNCTAD, provisions included in IIAs and model agreements constitute the primary source of evidence for this research project (A). With a view to identifying additional provisions and analyzing their legal implications, relevant material was also found in reports from intergovernmental organizations (B) and peer-reviewed publications by experts in international investment law (C).
A. Provisions from IIAs and Model Agreements
Considering the high number of IIAs and model agreements that have been elaborated by states so far, the identification of relevant provisions can easily become a challenging task. Two robust search tools elaborated by UNCTAD are particularly useful in this regard. First, through its IIA Mapping Project, UNCTAD has mapped the content of 2,572 agreements and consolidated the results in a searchable database that includes 100 parameters.
13 When users select one or more parameters that have been established, the database provides a list of IIAs that meet these specific parameters. Users can then access the text of the agreement and identify the provisions the reflect the parameters in question. Second, UNCTAD elaborated an advanced search tool that includes 75 model agreements.
14 Among the various options that it offers, the advanced search tool allows users to conduct a full-text search of IIAs and model agreements.
11 UNCTAD, World Investment Report 2018: Investment and New Industrial Policies (United Nations: Geneva, 2018) This search has been complemented with results from relevant model agreements that were found by using keywords in the advanced search tool. For each parameter and keyword used, IIAs and model agreements that have surfaced have been analyzed with a view to identifying relevant provisions. The provisions have been collated and clustered according to distinctive characteristics for each theme.
Of course, the IIA Mapping Project has some inherent lacunae. First, it does not cover the entirety of IIAs adopted by states. The numbers mentioned in the results presented below should thus be considered as reflecting only the IIAs that have been mapped rather than the entirety of IIAs. Second, the database is subject to diverging interpretations from the individuals who were initially responsible for the analysis of each agreement. It is thus possible that an IIA has not been properly mapped according to the parameters established by UNCTAD. While these weaknesses must be acknowledged, they do not jeopardize the results presented in the report. Far from pretending to offer an exhaustive portrait of the provisions that have been adopted in IIAs, the knowledge synthesis aims to provide an overview of provisions that could be included in an international agreement regulating investment between Canada and the UK. A sufficient number of relevant provisions can be identified even when considering these shortcomings. When limiting the search to reports published in the last ten years, 34 publications have been identified. The reports have been analyzed with a view to identifying additional provisions that were not captured by relying on UNCTAD's search tools. The content of reports from intergovernmental organizations has also been examined to identify the legal implications of various provisions found in IIAs and model agreements.
C. Peer-Reviewed Publications
Peer-reviewed publications have also been considered as a form of knowledge to include in the scoping study. More specifically, relevant material has been identified by using the advanced search tool of Peace Palace Library. 18 For each search, "investment treaties" was used as a validated keyword. The following terms were also included in the title words to limit the number of results for each theme of the knowledge synthesis:
Theme 1: Dispute settlement possibilities "State-State" "Investor-State" "Appellate", "appeal" "Mediation" "Investment court", "multilateral court" "Reform"
Theme 2: Breadth of investment protection "Expropriation" "Fair and equitable treatment" "FET" "General exceptions" Theme 3: Obligations imposed on investors "Human rights" "Environment", "environmental" "Labour", "labor" 15 The results of this search were complemented by considering other peer-reviewed publications that were identified by the members of the research team in previous research projects.
When considering results published since 2008, a total of 146 publications have been included for the purpose of the scoping study. In a way that echoes the approach adopted for the reports from intergovernmental organizations, the content of peer-reviewed publications has been examined to identify additional provisions and to include the opinion of experts in international investment law with respect to the legal implications of these provisions.
Results
The controversy surrounding international investment law and the possibility of fostering the ongoing reform process is strongly related to three themes that pertain to the negotiation of IIAs: dispute resolution possibilities, the breadth of investment protections and obligations imposed on investors. In order to negotiate an investment agreement that engages with these controversial issues and promotes the reform of the international investment regime, negotiators of an investment agreement between Canada and the UK must have access to a succinct overview of the wide range of possibilities for each of these three themes. This section synthesizes findings with respect to provisions that can be considered by negotiators and their legal implications. It also includes a consideration of strengths and gaps in the current state of knowledge regarding these themes.
Theme 1: Dispute Resolution Possibilities
The mechanism for the resolution of disputes between foreign investors and host states provided under investment treaties (i.e. investor-state arbitration (ISA)), has come under increasing public scrutiny. Concerns that are often raised in the particular context of ISA center around the real or perceived lack of legitimacy in the dispute resolution process. Recent treaty-making practice demonstrates that policy makers and treaty drafters are aware of the critiques directed at ISA, and the surrounding controversy has led to a process that involves rethinking the way that investment disputes between foreign investors and host states should be settled. This process can be witnessed on the global scene as the reform and alternative initiatives have been taken both at the domestic and regional levels.
This section of the report identifies these initiatives and explores what they seek to achieve. The approaches adopted by these initiatives range from suggesting a reformed ISA regime to proposing alternatives to this traditional means of dispute settlement, such as the creation of a standing investment court. This section focuses particularly on six approaches that have been considered and elaborated by treaty drafters and policy makers in order to address the legitimacy concerns expressed in current debates about ISA. These approaches are reformed ISA through the inclusion of new provisions (A), diplomatic protection and stateto-state arbitration (B), domestic courts (C), alternative dispute resolution (D), hybrid approaches (E) and an investment court system (F).
A. Reformed Investor-State Arbitration
States and other stakeholders have recently expressed their interest in considering options for the reform of ISA in different forums. 19 The UNCITRAL Working Group III, which has recently agreed to proceed with 7 investor-state dispute settlement (ISDS) reform, recognized this development while noting the concerns about the system, including the lack of transparency both in the process and in the appointment of arbitrators.
20 UNCTAD suggested a number of policy options to limit the use of ISA, which include introduction of a limitation period for bringing claims, prevention of treaty abuse through forum shopping via mailbox companies, provision of state consent on a case-by-case basis, and a local litigation requirement. 21 The International Centre for Settlement of Investment Disputes (ICSID) is in the process of reforming its Arbitration Rules, 22 in part responding to the concerns expressed by states and other arbitration users.
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The most notable attempts to enhance the legitimacy of the ISA regime and to respond to the expressed concerns manifest themselves in three main types of provisions included in IIAs: provisions granting greater control over the conduct and selection of arbitrators, provisions that prevent abuse of process by investors' bringing claims manifestly without legal merit, and provisions pertaining to the transparency of ISA proceedings and amicus curiae participation.
Examples of provisions addressing arbitrators' independence, impartiality, diversity and expertise:
A frequent criticism directed at ISA focuses on adjudicators and on the lack of control over their conduct and risks of bias in favour of the party that appointed them. 24 The numbers provided by UNCTAD demonstrate that between 1987 and 2017, 13 arbitrators in total were appointed in more than 30 cases and only three arbitrators among them were repeatedly appointed in more than 50 cases. 25 All 13 of these arbitrators are from European or North American countries; only two of them are women.
At its 35
th session held in Spring 2018, UNCITRAL Working Group III identified several key concerns: (i) the lack of precise definition of the ethical requirements and their scope, (ii) the lack or perceived lack of transparency and diversity in the appointment mechanisms and processes, (iii) the method of remuneration, (iv) the qualifications, powers, and duties of arbitrators, and (v) the impact of third-party funding on independence and impartiality of arbitrators.
26 Recent agreements attempt to offer solutions to some of these concerns. The arbitral Tribunal shall consist of three arbitrators with relevant expertise or experience in public international law, international trade and international investment law, or the resolution of disputes arising under international trade or international investment agreements. They shall be independent of, and not be affiliated with or take instructions from a disputing party or the government of a Party with regard to trade and investment matters. 20 Some agreements take a step further and provide Codes of Conduct by which arbitrators are required to abide. For instance, the Code of Conduct that is annexed to the Australia-China free trade agreement's (FTA) investment chapter includes detailed provisions on the responsibilities and duties of arbitrators, disclosure obligations, and independence and impartiality of arbitrators.
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Examples of provisions addressing abuse of process through claims manifestly without legal merit There have been concerns with respect to the use of ISA by foreign investors as an intimidation tool and a form of threat in order to force host states into regulatory chill. 28 In the context of reforms to the ISA regime, these concerns have led to the introduction of clauses that aim to limit abuse of process. Such clauses, which allow tribunals to dismiss frivolous claims or to take this kind of attempts into account in the allocation of costs, are increasingly being included in recent IIAs and model agreements.
Canada -European Union CETA, 2016, arts 8.32 and 8.33: Article 8.32: 1. The respondent may, no later than 30 days after the constitution of the division of the Tribunal, and in any event before its first session, file an objection that a claim is manifestly without legal merit.
2. An objection shall not be submitted under paragraph 1 if the respondent has filed an objection pursuant to Article 8.33. 3. The respondent shall specify as precisely as possible the basis for the objection.
4. On receipt of an objection pursuant to this Article, the Tribunal shall suspend the proceedings on the merits and establish a schedule for considering such an objection consistent with its schedule for considering any other preliminary question. 5. The Tribunal, after giving the disputing parties an opportunity to present their observations, shall at its first session or promptly thereafter, issue a decision or award stating the grounds therefor. In doing so, the Tribunal shall assume the alleged facts to be true. 6. This Article shall be without prejudice to the Tribunal's authority to address other objections as a preliminary question or to the right of the respondent to object, in the course of the proceeding, that a claim lacks legal merit.
Article 8.33: 1. Without prejudice to the Tribunal's authority to address other objections as a preliminary question or to a respondent's right to raise any such objections at an appropriate time, the Tribunal shall address and decide as a preliminary question any objection by the respondent that, as a matter of law, a claim, or any part thereof, submitted pursuant to Article 8.23 is not a claim for which an award in favour of the claimant may be made under this Section, even if the facts alleged were assumed to be true.
2. An objection under paragraph 1 shall be submitted to the Tribunal no later than the date the Tribunal fixes for the respondent to submit its counter-memorial. 3. If an objection has been submitted pursuant to Article 8.32, the Tribunal may, taking into account the circumstances of that objection, decline to address, under the procedures set out in this Article, an objection submitted pursuant to paragraph 1. 4. On receipt of an objection under paragraph 1, and, if appropriate, after rendering a decision pursuant to paragraph 3, the Tribunal shall suspend any proceedings on the merits, establish a schedule for considering the objection consistent with any schedule it has established for considering any other preliminary question, and issue a decision or award on the objection stating the grounds therefor.
India Model BIT, 2015, art 21:
21.1 Without prejudice to a Tribunal's authority to address other objections, a Tribunal shall address and decide as a preliminary question any objection by the Defending Party that a claim submitted by the investor is: (a) not within the scope of the Tribunal's jurisdiction, or (b) manifestly without legal merit or unfounded as a matter of law. 21.2 Such objection shall be submitted to the Tribunal as soon as possible after the Tribunal is constituted, and in no event later than the date the Tribunal fixes for the Defending Party to submit its counter-memorial (or, in the case of an amendment to the notice of arbitration, the date the Tribunal fixes for the Defending Party to submit its response to the amendment).
The Netherlands Model BIT, 2018, arts 21(2) and 22(5):
Article 21(2) The respondent may, no later than 30 days after the constitution of the division of the Tribunal, and in any event before its first session, file an objection that a claim is manifestly without legal merit. The respondent shall specify as precisely as possible the basis for the objection. On receipt of such an objection the Tribunal shall suspend the proceedings on the merits and establish a schedule for considering such an objection consistent with its schedule for considering any other preliminary question. … Article 22(5) The Tribunal shall order that reasonable costs incurred by the successful disputing party shall be borne by the unsuccessful disputing party, unless the Tribunal determines that such allocation is unreasonable in the circumstances of the case. Such a determination may take into account whether the successful disputing party has acted improperly, for example by raising manifestly frivolous objections or improperly invoking preliminary objections, and whether the unsuccessful disputing party is a small or medium sized enterprise. If only some parts of the claims have been successful the costs shall be adjusted, proportionately, to the number or extent of the successful parts of the claims.
Examples of provisions regarding increased transparency and the participation of amicus curiae:
The efforts to achieve improvement in the legitimacy of the current ISA regime have resulted in the inclusion of provisions in recent agreements providing for enhanced transparency in arbitration proceedings and allowing for amicus curiae submissions. According to the IIA Mapping Project, 49 IIAs contain explicit provisions on the transparency of proceedings requiring documents to be made publicly available, while 39 IIAs require hearings to be open to the public.
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Canada -European Union CETA, 2016, art 8.36: 1. The UNCITRAL Transparency Rules, as modified by this Chapter, shall apply in connection with proceedings under this Section. 2. The request for consultations, the notice requesting a determination of the respondent, the notice of determination of the respondent, the agreement to mediate, the notice of intent to challenge a Member of the Tribunal, the decision on challenge to a Member of the Tribunal and the request for consolidation shall be included in the list of documents to be made available to the public under Article 3(1) of the UNCITRAL Transparency Rules. 3. Exhibits shall be included in the list of documents to be made available to the public under Article 3(2) of the UNCITRAL Transparency Rules. 4. Notwithstanding Article 2 of the UNCITRAL Transparency Rules, prior to the constitution of the Tribunal, Canada or the European Union as the case may be shall make publicly available in a timely manner relevant documents pursuant to paragraph 2, subject to the redaction of confidential or protected information. Such documents may be made publicly available by communication to the repository. 5. Hearings shall be open to the public. The Tribunal shall determine, in consultation with the disputing parties, the appropriate logistical arrangements to facilitate public access to such hearings. If the Tribunal determines that there is a need to protect confidential or protected information, it shall make the appropriate arrangements to hold in private that part of the hearing requiring such protection. 6. Nothing in this Chapter requires a respondent to withhold from the public information required to be disclosed by its laws. The respondent should apply those laws in a manner sensitive to protecting from disclosure information that has been designated as confidential or protected information.
Canada -Mongolia BIT, 2016, art 30: 1. Any Tribunal award under this Section shall be publicly available, subject to the redaction of confidential information. All other documents submitted to, or issued by, the Tribunal shall be publicly available unless the disputing parties otherwise agree, subject to the redaction of confidential information. 2. Hearings held under this Section shall be open to the public. The Tribunal may hold portions of hearings in camera to the extent necessary to ensure the protection of confidential information, including business confidential information. 3. A disputing party may disclose to other persons in connection with the arbitral proceedings such unredacted documents as it considers necessary for the preparation of its case, but it shall ensure that those persons protect the confidential information in such documents. 4. The Parties may share with officials of their respective central and sub-national governments all relevant unredacted documents in the course of dispute settlement under this Agreement, but they shall ensure that those persons protect any confidential information in such documents. 5. To the extent that a Tribunal's confidentiality order designates information as confidential and a Party's law on access to information requires public access to that information, the Party's law on access to information shall prevail. However, a Party should endeavour to apply its law on access to information so as to protect information designated confidential by the Tribunal.
Allowing for amicus curiae submissions is another way to enhance the legitimacy of the ISA regime because it enables relevant stakeholders to have a say in arbitration proceedings. This development has been considered as a positive trend towards more transparency in the system. 30 According to the IIA Mapping Project, amicus curiae submissions by non-disputing parties are addressed in 39 IIAs.
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Australia -China FTA, 2015, art 9.16: 3. With the written agreement of the disputing parties, the tribunal may allow a party or entity that is not a disputing party to file a written amicus curiae submission with the tribunal regarding a matter within the scope 29 UNCTAD, "IIA Mapping Project", supra note 13. 30 Century (Leiden: Brill Nijhoff, 2015) 531 at 557. 31 UNCTAD, "IIA Mapping Project", supra note 13. of the dispute. In determining whether to allow such a filing, the tribunal shall consider, among other things, the extent to which: (a) the amicus curiae submission would assist the tribunal in the determination of a factual or legal issue related to the proceeding by bringing a perspective, particular knowledge, or insight that is different from that of the disputing parties; (b) the amicus curiae submission would address a matter within the scope of the dispute; and (c) the amicus curiae has a significant interest in the proceeding. 4. Each submission in accordance with paragraph 3 of this Article shall identify the author, disclose any affiliation, direct or indirect, with any disputing party, and identify any person, government, or other entity that has provided, or will provide, any financial or other assistance in preparing the submission. Each submission shall be in a language of the arbitration, and comply with any page limits and deadlines set by the tribunal. The tribunal shall ensure that the amicus curiae submission does not disrupt the proceeding or unduly burden or unfairly prejudice either disputing party, and that the disputing parties are given an opportunity to present their observations on the amicus curiae submission.
B. Diplomatic Protection and State-to-State Arbitration
There has been a trend towards limiting investors' access to ISA through making various refinements to the ISDS clauses.
32 These refinements may take the form of subtle reforms, such as limiting treaty provisions subject to dispute settlement, excluding policy areas from the scope of dispute settlement, or limiting time period to submit claims. A more radical approach, however, reveals itself in the IIAs that omit ISDS-type international arbitration altogether and opt for other alternatives, have been called "paradigmatic" reforms.
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One of these alternatives is to revert to diplomatic protection, which was used as the means of resolving disputes between foreign investors and host states before the era of IIAs and ISA. Diplomatic protection in the realm of investment disputes would require the foreign investor to approach its home state, after having exhausted the local remedies available in the host state, to ask its home state to espouse its claim against the host state. If the investor's home state decides to espouse the claim of its national, the dispute between the home state and the host state can be resolved through different channels, such as negotiation, mediation, arbitration or judicial proceedings, once the parties agree on a process.
Diplomatic protection is not an ideal alternative to ISA in the context of international investment law due to the political nature of the process involved. Indeed, it is the political nature of diplomatic protection that led to the conclusion of the Convention on the Settlement of Investment Disputes between States and Nationals of other States with an effort to depoliticise investment dispute settlement. To be more precise, the home state of the foreign investor has no obligation to exercise diplomatic protection for the injury suffered by its national, and thus the home state may refuse to proceed with the foreign investor's claim against the host state subject to its own political goals. 34 Avoiding political frictions and maintaining good relations with the host state, for instance, might be more important for the home state than protecting the interests of its national. In such cases, the foreign investor would be left without any remedy even if it is entitled to it as a result of the injury it suffered because of a clear breach by the host state of its obligations. While diplomatic protection might not be considered a favourable alternative to ISA from the foreign investor's perspective, it can offer certain advantages to the host state. One of the advantages would be that diplomatic protection may provide a screening mechanism for the investors' frivolous claims as it is the home state that has to decide to espouse the investor's claim. In principle, the exhaustion of local remedies is a precondition to the state's right to assert a claim as a form of diplomatic protection. This requirement would give the host state an opportunity to have the conflict resolved in its national courts before the claim is elevated to the international level.
Another alternative to ISA is state-to-state arbitration (SSA), which can be described as a modern variant of diplomatic protection. As far as the protection of the foreign investor's interests is concerned, SSA has essentially similar drawbacks to those identified with respect to diplomatic protection. That is to say that in the event of a dispute between the foreign investor and the host state, the former would need to convince its home state to espouse its claim in order to seek remedies for an alleged breach of the applicable investment agreement.
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Although SSA is far from being the predominant method of settling disputes between foreign investors and host states, this mechanism is not unknown to the field of international investment law. In fact, early "modern" IIAs provided exclusively for SSA for the settlement of disputes concerning the interpretation or application of the treaty. Such SSA clauses are available, alongside the dispute settlement clauses providing for ISA, in a significant number of the IIAs, including recent ones as well. According to the IIA Mapping Project, there are currently 129 IIAs, including investment chapters of the broader trade agreements, that provide for SSA only.
36 It has been observed in the literature that despite the common availability of SSA clauses in IIAs, these clauses have only been invoked in a limited number of cases. 3. An arbitral panel shall be constituted for each dispute. Within two months after receipt through diplomatic channels of the request for arbitration, each Party shall appoint one member to the arbitral panel. The two members shall then select a national of a third State who, upon approval by the two Parties, shall be appointed Chair of the arbitral panel. The Chair shall be appointed within two months from the date of appointment of the other two members of the arbitral panel.
Dispute settlement clauses that include SSA have made a reappearance in the context of investment chapters of the recent FTAs as a reaction to the criticisms directed at ISA. 38 To clarify, such FTAs are structured in a way that their investment chapter does not address the issue of dispute settlement, thereby letting the investment disputes arising from that chapter fall within the ambit of the general chapter on dispute settlement. The use of SSA for settlement of investment disputes resembles the model in diplomatic 35 For a discussion about whether the requirement of exhaustion of local remedies should apply to the cases where the home state of the investor decides to expose the claim of its national against the host state through SSA, see Michele Potestà, "State- 
C. Domestic Courts
Recourse to domestic courts to adjudicate disputes brought under investment treaties could present several advantages. Domestic courts are part of -and operate in -a long-established legal system made of rules and procedures that aim to ensure consistency and predictability in the adjudicative process.
40 Another important advantage of domestic courts as compared with ISA is that erroneous court decisions can generally be corrected by a higher domestic court through an appeal mechanism that is, to this day, largely absent in the realm of international investment law.
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Employing domestic courts as an alternative to ISA responds to other concerns associated with the current regime, namely, the lack of legitimacy arising from the fact that an international body composed of private arbitrators can hold sovereign states liable, and the perceived discrimination between foreign investors that have access to ISA and domestic investors that do not. In response to the former concern, this alternative might result in broader acceptance from civil society of the decisions as domestic courts echo the societal values of the host state. As to the concern about the perception of discrimination between foreign and domestic investors, entrusting domestic courts with the adjudication of investment disputes ensures that all investors, whether foreign or domestic, have access to the same forum and legal remedies.
Despite its advantages, the domestic courts alternative poses certain challenges. To exemplify, judges sitting in domestic courts might have no expertise or knowledge of international investment law. This lack of expertise can be mitigated, for instance, through the creation of specialized courts. Some countries, especially common-law countries, frequently restrict cases in which individuals can submit international claims in domestic courts; that legal culture would have to change. The real challenge, however, is the real or perceived bias of domestic courts. The common perception that domestic courts might fail to be impartial in the adjudication of claims between foreign investors and the host state would be difficult to overcome.
As far as treaty practice is concerned, investment agreements generally provide either for ISA or SSA. According to the IIA Mapping Project, the only treaty in force that provides for neither of these mechanisms, or, for that matter, any other procedural arrangement, is the Liberia-Switzerland bilateral investment treaty (BIT). 42 Investment disputes under this treaty are thus presumably adjudicated by default by domestic courts or resolved through diplomatic channels. Although this BIT seems to be exceptional in terms of numbers, it does not mean that domestic courts are not considered to be an alternative by other states. In fact, leaving aside the requirement of exhaustion of local remedies, the preference for domestic courts is usually not expressed in IIAs. Such a preference could be implied in \ states' withdrawal from or refusal to ratify IIAs including ISA or the ICSID Convention.
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D. Alternative Dispute Resolution: Consultation, Mediation and Conciliation
Alternative modes of dispute resolution encompass a number of different methods including consultation (or negotiation), mediation, and conciliation. Although these three methods are sometimes conflated under 39 For the typology of inter-state claims that can be subject of SSA adopted by Kulick, (2014) 15 JWIT 152. the term "alternative dispute resolution" (ADR), they refer to three distinct mechanisms. Consultation allows for a dialogue between the host state and the investor which aims at the settlement of a given dispute in a mutually satisfactory and amicable way without having recourse to adversarial means of dispute resolution. Mediation, which pursues the same goal as consultation, involves the participation of a third party in the process. The role of this third party, the mediator, is to assist the parties at different stages of the dispute settlement process, including the stage of the evaluation of the legal merits of a dispute or the definition of issues. Conciliation also involves the participation of a third party, the conciliator, but the conciliators role is not limited to assisting the parties in understanding the issues in dispute. Unlike the mediator, the conciliator actively participates in the resolution of a given dispute by suggesting possible solutions.
Two main advantages of ADR methods are worthy of note. The first advantage is the cost-effective process that they offer when compared with ISA procedures. 44 The second advantage is that ADR methods are better suited to preserving a good relationship between the parties as recourse to these methods is based upon the common will of the participants to reach an amicable solution. The major weakness of ADR methods results, however, from their very characteristics which by definition never lead to a decision imposed on the parties. There is a vast literature on the question of whether ADR methods, mediation and conciliation in particular, could prove to be viable alternative to ISA. 45 UNCTAD has also included the strategy of building in effective ADR mechanisms among the policy options it suggests in its effort to provide guidance on the ISDS reforms. 46 Considering the weakness inherent in the amicable nature of ADR methods, however, a complementary mechanism like ISA is still necessary in cases where parties fail to reach an amicable solution. Put differently, ADR methods, the operation of which is predicated upon the common will of the parties to reach a mutually satisfactory and amicable solution to the dispute, are not the best practicable option unless they are supported with other dispute resolution mechanisms. This is the reason why a large number of treaties provide for ADR methods either as a precondition to ISA or as a voluntary means of dispute resolution along with ISA. According to the IIA Mapping Project, 624 IIAs provide for recourse to voluntary or compulsory ADR in addition to ISA and SSA. 47 CETA provides a recent example of how ADR methods are introduced in IIAs: 
E. Hybrid Approaches
"Hybrid" options involving the interaction of different means of dispute settlement have also emerged. These developments are in line with the view expressed in the literature that reforms to the current ISA regime should benefit from the complementarity between domestic and international institutions in the sense that international processes should be structured as complements to, rather than as substitutes for, domestic processes.
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Brazil introduced a Cooperation and Facilitation Investment Agreement (CFIA), which has an innovative model for the resolution of investment disputes. 49 The model CFIA creates two entities (i.e. a Joint committee and a National Focal Point or an Ombudsman) and provides for a three-step dispute prevention and resolution mechanism. The first step involves the Ombudsman of the host state to which both the foreign investor and its home state have access and before which complaints can be brought. The second step provides for a dispute prevention procedure that involves the Joint Committee and a mandatory consultations process as a precondition to access to arbitration.
The participation of all relevant stakeholders in the consultations is ensured as well in order to maximize the efficiency of the process. It is only in cases where there is a failure to reach a positive outcome or where the parties do not agree with the Joint Committee's recommendation(s) that the parties can trigger the dispute settlement mechanism as a third step, which includes SSA. Accordingly, either state party may submit the dispute to an ad hoc arbitral tribunal or to a permanent arbitration institution for settlement of investment disputes, the rules of which are set out in the model CFIA itself. . 50 In addition to Brazil, the India Model BIT (2015) follows a similar trend. Although it provides for ISA in Chapter IV, the new India Model BIT has introduced a nuanced approach and subjected recourse to this mechanism on a number of strict conditions (e.g. the investor is required to exhaust all judicial and administrative remedies for at least a period of five years). There are views in recent literature suggesting that the strenuous qualifications on the ISDS mechanism are reflective of an abolitionist approach and effectively make it very difficult for a foreign investor to have recourse to ISA. i) Representatives of the affected investors; ii) Representatives of the governmental or non-governmental entities involved in the measure or situation under consultation. d) The procedure for dialogue and bilateral consultations may be concluded by any Party, after the sixty (60) days referred to in subparagraph b). The Joint Committee shall present its report in the subsequent meeting of the Joint Committee, which shall be held no later than fifteen (15) days after the date of the submission of the request of a Party to conclude the procedure for dialogue and bilateral consultations. e) The Joint Committee shall, whenever possible, call for special meetings to review matters that have been submitted. f) In the event that a Party does not attend the meeting of the Joint Committee described in subparagraph (d) of this article, the dispute may be submitted to arbitration by the other Party in accordance with Article 24 of the Agreement. … Article 24: 1. Once the procedure under paragraph 3 of Article 23 has been exhausted and the dispute has not been resolved, either Party may submit the dispute to an ad hoc Arbitral Tribunal, in accordance with the provisions of this Article. Alternatively, the Parties may choose, by mutual agreement, to submit the dispute to a permanent arbitration institution for settlement of investment disputes. Unless the Parties decide otherwise, such institution shall apply the provisions of this Section.
F. An Investment Court System
Another innovative alternative to ISA supported by the European Commission 51 is the creation of an investment court system. At present this proposal has taken the form of providing for an investment court in each IIA the EU has negotiated, which include the ones concluded with Canada (CETA), Singapore (EUSFTA), Vietnam (EU-Vietnam FTA), and Mexico (EU-Mexico FTA). The Commission has made clear that in the longer term it would like to see the establishment of a multilateral investment court which would replace the individual courts and would also be available to replace ISA in individual treaties. This is one of the options for reform that UNCITRAL Working Group III will consider.
Unlike the traditional ISA model which involves party-appointed arbitral tribunals for each case, the investment court system would introduce a permanent body composed of a first instance tribunal and an appeal tribunal. The panels deciding the disputes are appointed by the President on a rotational basis and consist either of a panel of three judges or a sole judge chosen among the third-country nationals. 9. Notwithstanding paragraph 6, the disputing parties may agree that a case be heard by a sole Member of the Tribunal to be appointed at random from the third country nationals. The respondent shall give sympathetic consideration to a request from the claimant to have the case heard by a sole Member of the Tribunal, in particular where the claimant is a small or medium-sized enterprise or the compensation or damages claimed are relatively low. Such a request shall be made before the constitution of the division of the Tribunal.
The investment court proposed in the current EU IIAs includes an appellate mechanism. It appears that these individual courts are intended to last until a multilateral court option is available, In addition to establishing an investment court for each specific IIA, the Council of the EU has recently adopted negotiating directives for the establishment of a multilateral investment court, which it plans to pursue in conjunction with the UNCITRAL reform process.
Canada -European
53 Some existing treaty provisions already refer to this multilateral option.
Canada -European Union CETA, 2016, art 8.29:
The Parties shall pursue with other trading partners the establishment of a multilateral investment tribunal and appellate mechanism for the resolution of investment disputes. Upon establishment of such a multilateral mechanism, the CETA Joint Committee shall adopt a decision providing that investment disputes under this Section will be decided pursuant to the multilateral mechanism and make appropriate transitional arrangements.
Although this innovative response to the concerns triggered by the ISA regime may solve some of the perceived issues with the current system, the investment court system has not been implemented yet, and it remains to be tested in practice.
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Theme 2: Breadth of Investment Protection
Early IIAs totalled an average of a dozen pages. By contrast, recent IIAs often run well beyond 40 pages. Several reasons explain this change in the format of IIAs: the inclusion of new provisions 55 but also the enhanced precision with which the traditional standards of protection are being drafted. This enhanced level of precision can be witnessed in a general manner for all of the traditional standards of protection but it is especially visible with respect to the fair and equitable treatment (FET) principle (A) and the protection against unlawful expropriation (B). This trend is particularly well illustrated by the investment treatymaking policy of Canada, the United States, and now the EU 56 and is often explained by the will to balance 
A. Fair and Equitable Treatment
The FET standard of protection is non-relational because it is not contingent on the treatment given another person, unlike relative obligations such as national or most-favoured-nation treatment. The FET principle is a key standard of protection in international investment law. It has been invoked numerous times in investment arbitration cases and analyzed by investment tribunals and scholars alike. However, its contours remain unclear. It is generally accepted that it includes elements associated with the minimum standard of treatment at customary international law. It has been construed to extend non-discrimination, transparency, the protection against bad faith, coercion, threats, harassment, the protection of legitimate expectations, due process, the prohibition of arbitrary conduct, and denials of justice. There has been a great deal of controversy over whether FET is a subset of the international minimum standard of treatment at customary international law. Without entering into that debate, we note that it exists and that precision in treaty drafting can avoid the ambiguity.
The FET standard of protection can be expressed in terms such as "equitable and reasonable treatment and protection" 58 and often appears as a stand-alone provision. Alternatively, it can be combined with other standards of protection such as full protection and security or prohibitions on discriminatory treatment. Furthermore, FET can either be unqualified by any other terms or qualified by making an explicit reference to international law. Listing specific situations that constitute a violation of FET treatment or a list of factors that explicitly depart from the concept defined in current case law is a potential way to constrain tribunals' current broad discretion to develop the concept. 59 According to the IIA Mapping Project, there are currently 2,441 IIAs that provide for the FET standard of protection 60 : 1,988 IIAs containing unqualified FET and 453 IIAs with qualified FET. 61 Among the IIAs with qualified FET, 348 make a reference to international law or principles of international law, 17 make a reference to customary international law, and 80 make a reference to the customary international law minimum standard of treatment. 62 In addition, 97 IIAs provide for a qualified FET provision by listing (exhaustively or indicatively) FET elements. Examples of an FET provision qualified by reference to customary international law and to the customary international law minimum standard of treatment:
China -Republic of Korea FTA, 2015, art 12.5: 1. Each Party shall accord to covered investments treatment in accordance with customary international law, including fair and equitable treatment and full protection and security. 2. For greater certainty, paragraph 1 prescribes the customary international law minimum standard of treatment of aliens as the minimum standard of treatment to be afforded to covered investments. The concepts of "fair and equitable treatment" and "full protection and security" do not require treatment in addition to or beyond that which is required by that standard, and do not create additional substantive rights.
Canada -Mongolia BIT, 2016, art 6(1):
Each Party shall accord to covered investments treatment in accordance with the customary international law minimum standard of treatment of aliens, including fair and equitable treatment and full protection and security.
Examples of an FET provision qualified by reference to a list of elements: Example of an FET qualified provision by reference to a list of elements, including "legitimate expectations":
Canada -European Union CETA, 2016, art 8.10: 1. Each Party shall accord in its territory to covered investments of the other Party and to investors with respect to their covered investments fair and equitable treatment and full protection and security in accordance with paragraphs 2 through 6. 2. A Party breaches the obligation of fair and equitable treatment referenced in paragraph 1 if a measure or series of measures constitutes: (a) denial of justice in criminal, civil or administrative proceedings; (b) fundamental breach of due process, including a fundamental breach of transparency, in judicial and administrative proceedings; (c) manifest arbitrariness; (d) targeted discrimination on manifestly wrongful grounds, such as gender, race or religious belief; (e) abusive treatment of investors, such as coercion, duress and harassment; or (f) a breach of any further elements of the fair and equitable treatment obligation adopted by the Parties in accordance with paragraph 3 of this Article. 3. The Parties shall regularly, or upon request of a Party, review the content of the obligation to provide fair and equitable treatment. The Committee on Services and Investment, established under Article 26.2.1(b) (Specialised committees), may develop recommendations in this regard and submit them to the CETA Joint Committee for decision. 4. When applying the above fair and equitable treatment obligation, a Tribunal may take into account whether a Party made a specific representation to an investor to induce a covered investment, that created a legitimate expectation, and upon which the investor relied in deciding to make or maintain the covered investment, but that the Party subsequently frustrated. … 6. For greater certainty, a breach of another provision of this Agreement, or of a separate international agreement does not establish a breach of this Article. 7. For greater certainty, the fact that a measure breaches domestic law does not, in and of itself, establish a breach of this Article. In order to ascertain whether the measure breaches this Article, a Tribunal must consider whether a Party has acted inconsistently with the obligations in paragraph 1.
Agreements which include a list of what can constitute a violation of FET limit potentials for abuse in litigation 64 and reduce the leeway that tribunals have to develop and expand the scope of the FET standard. 65 These lists provide important guidance to tribunals regarding the interpretation of FET. 66 However, they still give some flexibility to arbitrators 67 because the terms "fairness" and "equity" remain undefined.
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Addressing the role to be played by legitimate expectations constitutes an interesting development. In fact, the concept of legitimate expectations has been developed through arbitral case law and was not included in early IIAs. Despite the fact that they are explicitly mentioned in the CETA's FET provision, a failure to meet legitimate expectations is not an explicit ground for breach. CETA also does not specify whether the "specific representation" which gives rise to the "legitimate expectations" must have a particular form. 69 22 Another interesting component of CETA's FET provision is the periodic review of the FET clause that is provided at Article 8.10(3) and that permits revision of it. Although the provision does not say whether recommendation about the FET clause could amount to an amendment and thus whether it requires the approval of the parties, it explicitly addresses the revision of the content of the FET standard.
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B. The Protection Against Unlawful Expropriation
The protection of foreign investors against unlawful expropriation is one of the main guarantees found in IIAs. The overwhelming majority 71 of IIAs provide that expropriation by host states is allowed only if the taking of the property is justified by a public purpose, is not tainted by discrimination, is done in accordance with due process, and is accompanied by the payment of compensation. There are generally two categories of expropriation: direct and indirect. While the former involves physical takings and outright nationalization, the latter entails measures that have effects equivalent to a direct expropriation. According to the IIA Mapping Project, 2,489 IIAs explicitly refer to indirect expropriation.
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Investment tribunals have had many opportunities to interpret and apply expropriation provisions, and in particular those on indirect expropriation. The body of case law on that issue demonstrates the difficulty of reaching a consistent interpretation, especially with respect to the delimitation between the legitimate exercise of regulatory power and unlawful expropriation. The lack of express guidelines regarding what exactly constitutes an indirect expropriation as well as the inconsistent case law have led to concerns about both the predictability and fairness of investment arbitration for host States 73 and prompted developments in treaty practice. These developments have taken the form of more precise indirect expropriation provisions, which are increasingly accompanied by carve-outs to preserve the host states' ability to exercise their police powers. According to the IIA Mapping Project, 97 IIAs include a carve-out for general regulatory measures and 87 IIAs have a carve-out for compulsory licenses consistent with WTO law.
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Examples of an expropriation provision without any mention of indirect expropriation:
Morocco -Rwanda BIT, 2016, art 4(1): Investments of investors of either Contracting Party in the territory of the other Contracting Party shall not be expropriated, nationalized or subjected to any other measures of dispossession (hereinafter referred to as "expropriation"), except for a public purpose, in accordance with due process of law, on a non-discriminatory basis and against prompt, adequate and effective compensation.
Brazil -Peru ETEA, 2016, art 2.7(1) 75 The Parties may not nationalize or expropriate the investments covered by this Agreement Chapter, unless it is: (a) in the case of Brazil, by necessity or public utility or social interest; in the case of Peru, for national security or public need; (b) in a non-discriminatory manner; (c) upon payment of an effective compensation in accordance with paragraphs 2, 3 and 4; (d) in accordance with due process of law. 70 Ibid at 479-481. 71 According to the IIA Mapping Project, of the 2,572 IIAs that have been mapped, only eight do not have an expropriation provision. See UNCTAD, "IIA Mapping Project", supra note 13. 72 Recent treaties increasingly include a clarifying definition of "indirect expropriation" given the frequency with which that claim is invoked and the relatively rare cases of direct expropriation.
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Example of a comprehensive and detailed expropriation provision:
Canada -EU CETA, 2016, art 8.12 and Annex 8-A: 1. A Party shall not nationalise or expropriate a covered investment either directly, or indirectly through measures having an effect equivalent to nationalisation or expropriation ("expropriation"), except:
(a) for a public purpose; (b) under due process of law; (c) in a non-discriminatory manner; and (d) on payment of prompt, adequate and effective compensation. For greater certainty, this paragraph shall be interpreted in accordance with Annex 8-A. 2. The compensation referred to in paragraph 1 shall amount to the fair market value of the investment at the time immediately before the expropriation or the impending expropriation became known, whichever is earlier.
Valuation criteria shall include going concern value, asset value including the declared tax value of tangible property, and other criteria, as appropriate, to determine fair market value. 3. The compensation shall also include interest at a normal commercial rate from the date of expropriation until the date of payment and shall, in order to be effective for the investor, be paid and made transferable, without delay, to the country designated by the investor and in the currency of the country of which the investor is a national or in any freely convertible currency accepted by the investor. 4. The affected investor shall have the right, under the law of the expropriating Party, to a prompt review of its claim and of the valuation of its investment, by a judicial or other independent authority of that Party, in accordance with the principles set out in this Article. 5. This Article does not apply to the issuance of compulsory licences granted in relation to intellectual property rights, to the extent that such issuance is consistent with the TRIPS Agreement. 6. For greater certainty, the revocation, limitation or creation of intellectual property rights, to the extent that these measures are consistent with the TRIPS Agreement and Chapter Twenty (Intellectual Property), do not constitute expropriation. Moreover, a determination that these measures are inconsistent with the TRIPS Agreement or Chapter Twenty (Intellectual Property) does not establish an expropriation. … Annex 8-A: The Parties confirm their shared understanding that:
1. Expropriation may be direct or indirect:
(a) direct expropriation occurs when an investment is nationalised or otherwise directly expropriated through formal transfer of title or outright seizure; and (b) indirect expropriation occurs if a measure or series of measures of a Party has an effect equivalent to direct expropriation, in that it substantially deprives the investor of the fundamental attributes of property in its investment, including the right to use, enjoy and dispose of its investment, without formal transfer of title or outright seizure. 2. The determination of whether a measure or series of measures of a Party, in a specific fact situation, constitutes an indirect expropriation requires a case-by-case, fact-based inquiry that takes into consideration, among other factors:
(a) the economic impact of the measure or series of measures, although the sole fact that a measure or series of measures of a Party has an adverse effect on the economic value of an investment does not establish that an indirect expropriation has occurred; (b) the duration of the measure or series of measures of a Party; (c) the extent to which the measure or series of measures interferes with distinct, reasonable investment-backed expectations; and (d) the character of the measure or series of measures, notably their object, context and intent. 3. For greater certainty, except in the rare circumstance when the impact of a measure or series of measures is so severe in light of its purpose that it appears manifestly excessive, non-discriminatory measures of a Party that are designed and applied to protect legitimate public welfare objectives, such as health, safety and the environment, do not constitute indirect expropriations. These provisions and their annexes limit the scope of indirect expropriation by providing a redefinition of the scope of protection and of the way the occurrence of an indirect expropriation must be established. Furthermore, these provisions and their annexes include the criteria for establishing an indirect expropriation developed by the US Supreme Court in the case Penn Central Station v. New York City (i.e. the economic impact of a measure, the interference with investment backed expectations, and the character of the governmental action).
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However, despite the enhanced clarity provided by these annexes, they also raise new issues. For instance, the reference to the notion of intent to determine the "character" of a measure in Annex 8-A of CETA is problematic because it imposes an almost impossible burden of proof on the investor, which would have to demonstrate the intent behind the government action.
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Another interesting characteristic of recent expropriation provisions such as the one provided in CETA is the increasing emphasis on the states' regulatory power. These provisions explicitly provide that if a measure is taken for legitimate policy objectives, it can amount to an indirect expropriation only in "rare circumstances". Furthermore, recent provisions introduce an implicit proportionality test in cases where the measure is taken for public policy objectives in order to determine whether it is expropriatory or not.
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Theme 3: Obligations Imposed on Investors
The controversy surrounding the international investment regime can be partly linked to the asymmetric character of IIAs. Given their primary focus on investment promotion and protection, the majority of these agreements do not explicitly impose obligations pertaining to the conduct of foreign investors, which is expected to be addressed by municipal law. There is nevertheless an increasing interest in linking investment protection with the impact that investors can have on issues of human rights, environmental protection, labour rights, and corruption. For example, UNCTAD considers that ensuring responsible 77 Kriebaum, "EU Model BIT", supra note 69 at 463-464. 78 Ibid at 465. 25 investment is an objective of IIA reform. 80 Experts have also addressed various options that could be considered by negotiators to impose obligations on foreign investors in IIAs, 81 even proposing model texts to accomplish this objective. 82 Some provisions found in IIAs relate to foreign investors' responsibilities, without explicitly imposing obligations that would apply to the operations of the investment. For example, provisions requiring that investments must be "made in accordance with" the laws of the host state do not expressly address investor misconduct during the operation phase of the investment. 83 Other provisions establish the inappropriate character for a state to lower existing standards to attract foreign investment 84 or simply recall the states' right to regulate to protect the environment, health, safety or other regulatory objectives. 85 This section of the report focuses on less-common examples that specifically relate to the negative impact that foreign investors can have on the environment or local communities when managing and operating an investment. Addressing investors' responsibilities in IIAs is not a practice that has been widely adopted by states so far. 86 Several provisions that relate to foreign investors' responsibilities and even impose various degrees of obligations can nevertheless be identified. Some IIAs and model agreements adopted by states address investors' responsibilities through preambular language (A), references to corporate social responsibility (B), direct obligations for various areas of responsibilities (C), instructions to consider the investment's negative impact, (D) and provisions denying substantive protection (E).
A. Preambular Language
One option that has been adopted by some states to signal a general consideration of foreign investors' responsibilities can be found in the preamble of IIAs. These preambles broadly refer to responsible corporate behavior, corporate social responsibility or international guidelines elaborated by intergovernmental organizations.
Brazil Model CFIA, 2015, art 14: 1. Investors and their investment shall strive to achieve the highest possible level of contribution to the sustainable development of the Host State and the local community, through the adoption of a high degree of socially responsible practices, based on the voluntary principles and standards set out in this Article. 2. The investors and their investment shall endeavour to comply with the following voluntary principles and standards for a responsible business conduct and consistent with the laws adopted by the Host State receiving the investment:
(a) Contribute to the economic, social and environmental progress, aiming at achieving sustainable development; (b) Respect the internationally recognized human rights of those involved in the companies' activities; (c) Encourage local capacity building through close cooperation with the local community; (d) Encourage the creation of human capital, especially by creating employment opportunities and offering professional training to workers to; (e) Refrain from seeking or accepting exemptions that are not established in the legal or regulatory framework relating to human rights, environment, health, security, work, tax system, financial incentives, or other issues; (f) Support and advocate for good corporate governance principles, and develop and apply good practices of corporate governance; (g) Develop and implement effective self-regulatory practices and management systems that foster a relationship of mutual trust between the companies and the societies in which its operations are conducted; (h) Promote the knowledge of and the adherence to, by workers, [sic] the corporate policy, through appropriate dissemination of this policy, including programs for professional training; (i) Refrain from discriminatory or disciplinary action against employees who submit grave reports to the board or, whenever appropriate, to the competent public authorities, about practices that violate the law or corporate policy; (j) Encourage, whenever possible, business associates, including service providers and outsources [sic] , to apply the principles of business conduct consistent with the principles provided for in this Article; and (k) Refrain from any undue interference in local political activities.
Canada -Côte d'Ivoire BIT, 2014, art 15(2):
91 Each Party shall encourage enterprises operating within its territory or subject to its jurisdiction to voluntarily incorporate internationally recognized standards of corporate social responsibility in their practices and internal policies, such as statements of principle that have been endorsed or are supported by the Parties. These principles address issues such as labour, the environment, human rights, community relations and anti-corruption.
Morocco -Nigeria BIT, 2016, art 19(1):
In accordance with the size and nature of an investment, (a) Investments shall meet or exceed national and internationally accepted standards of corporate governance for the sector involved, in particular for transparency and accounting practices. 
The Netherlands Model BIT, 2018, art 7(2):
The Contracting Parties reaffirm the importance of each Contracting Party to encourage investors operating within its territory or subject to its jurisdiction to voluntarily incorporate into their internal policies those internationally recognized standards, guidelines and principles of corporate social responsibility that have been endorsed or are supported by that Party, such as the OECD Guidelines for Multinational Enterprises, the United Nations Guiding Principles on Business and Human Rights, and the Recommendation CM/REC(2016) of the Committee of Ministers to Member States on human rights and business.
Norway Model BIT, 2015, art 31:
The Parties agree to encourage investors to conduct their investment activities in compliance with the OECD Guidelines for Multinational Enterprises, the UN Guiding Principles on Business and Human Rights and to participate in the United Nations Global Compact.
Depending upon the terms used by negotiators, several provisions addressing corporate social responsibility are aspirational and hortatory. 92 This is particularly the case with provisions requiring states to "encourage" investors to consider standards that are "voluntary". 93 However, other examples rely on corporate social responsibility with a view to imposing concrete obligations on investors and thus adopting a more binding approach. 94 
C. Direct Obligations Imposed on Investors
In keeping with traditional treaty practice, most provisions in IIAs are addressed to states, even if they sometimes require states to take specific actions vis-à-vis individuals. Amidst provisions requiring states to protect foreign investment and foreign investors, however, some IIAs include distinct provisions whose addressees are private investors. 95 These provisions formulate obligations for foreign investors regarding compliance with legislation when operating an investment, conducting impact assessments, and establishing environmental management systems, for example. Others address, human rights, natural resources, social development, traditional knowledge, liability, and corruption. be acknowledged. However, the wide range of options presented in this report to address concerns raised by a variety of stakeholders remains entirely feasible to implement.
From a research perspective and a practice perspective, ongoing developments with respect to Brexit and the reform of international investment law have triggered a lot of interest. Recent conferences in international law have addressed topics such as the process of economic disintegration, the rise of protectionism, and the role of international law in turbulent times. The synthesis of knowledge presented in this report is likely to be useful for academics and practitioners who are trying to assess the responses that have already been put forward by states to reform the international investment regime and to address controversial issues rather than opting for a more protectionist approach. Moreover, when tribunals convened under these agreements will have to interpret more innovative provisions, scholars and practitioners will be able to address the evolving judicial practice and the concrete impact that such provisions can have on the outcome of investment disputes. In this context, this knowledge synthesis lays the groundwork for further analyses by researchers and practitioners.
Knowledge Mobilization Activities
The primary research users of the knowledge synthesis are government officials involved in investment policy-making and the negotiation of international agreements, both in Canada and the UK. The synthesized results provide government officials with a range of possibilities regarding provisions addressing particularly controversial aspects of the international investment regime and which must be taken into account when drafting an IIA. Considering the various origins of the provisions identified in the results section above, treaty negotiators from other countries could benefit from the research as well. The knowledge synthesis is also likely to be of interest for other actors who are most likely to consider these provisions in their practice, namely private practitioners and representatives of civil society. Finally, the synthesis of knowledge presented in this report will likely be relevant for academics from various disciplines interested in the trade relationship between Canada and the UK and in international economic law more generally.
The dissemination of the results synthesized in this report will contribute to knowledge mobilization through both traditional and non-traditional channels. To ensure that target research users are effectively reached, four types of activities have been planned or already undertaken: policy briefings (A), a virtual seminar on the OGEMID mailing list (B), participation in specific conferences in international law (C), and continued engagement with policy-makers and future academic research (D).
A. Policy Briefings
The primary output of this knowledge synthesis is a policy brief for policy-makers and negotiators, both in Canada and the UK. Drawing upon the results synthesized in the section above, this policy brief will be tailored to the work of governmental officials and will be prepared in early 2019. The document will include four sections: 1) a summary of the international investment context emphasizing legitimacy concerns and current proposals for reforms; 2) a presentation of the wide range of provisions that can be considered when negotiating an investment agreement to effectively address the most controversial issues; 3) a feasibility analysis based on the various provisions identified and their implications from a legal perspective; and 4) a presentation of strategic implications that will position the recommendations in the broader international context. Two seminars will be organized to discuss the content of the policy brief with policy-makers and treaty negotiators, both in Canada and the UK. While one of the seminars will be held in Ottawa, the second one will be held at the British Institute of International and Comparative Law (BIICL). The document will be directly sent to government officials prior to these seminars. B. OGEMID Virtual Seminar Private practitioners and members of civil society interested in international investment protection are based all around the world. Despite the physical distance between these actors, they interact on a daily basis via a mailing list named OGEMID. This virtual platform brings together experienced professionals in the field of international dispute management, with a particular focus on investment disputes. Drawing on the results of this knowledge synthesis, a virtual seminar entitled "Identifying Opportunities for Investment Protection in a Post-Brexit Era" was held between November 5 th and November 9 th , 2018. Eleven participants were recruited to help broaden the discussion on four distinct topics: 1) the current uncertainty regarding investment protection; 2) dispute settlement possibilities; 3) the breadth of investment protection; and 4) obligations imposed on investors. After a brief introductory post by the moderator and contributions by the participants, members of the mailing list were invited to post their reactions. This knowledge mobilization activity reached a vast international audience at very low cost. A report on the virtual seminar based on the interventions from participants and comments formulated by members of the mailing list will eventually be prepared and made available via the Transnational Dispute Management journal.
C. Conferences in International Law
Given ongoing developments pertaining to Brexit and the resurgence of protectionism, it is unsurprising to see that several conferences in international law provide an interesting forum to address issues that pertain to this knowledge synthesis. These conferences typically attract several target research users and constitute institutionalized ways to mobilize knowledge. In this context, preliminary results of the knowledge synthesis were presented at the Joint North American Conference on International Economic Law (Montreal, 21-22 September 2018) and the 47 th Annual Conference of the Canadian Council on International Law (Ottawa, 1-2 November 2018). These presentations involved representatives from both academia and public service. Results of the knowledge synthesis will also be presented at the Dickson Poon School of Law, King's College London, on December 11 th , 2018.
D. Continued Engagement and Future Academic Research
This knowledge synthesis also implies a continued engagement with government officials and knowledge mobilization within academia. The use of results gathered through this project in future academic research will ensure that this knowledge will be sustained beyond the span of the grant and will remain relevant for policy-makers. Considering the strategic choices that will have to be made by the UK and Canada with respect to the negotiation of IIAs, not to mention the many developments in the field, synthesising the various opportunities that can be considered in an agreement between Canada and the UK will form the basis of an ongoing, vibrant research agenda.
Academic papers and book chapters focusing on the possibility of addressing the most controversial aspects of the international investment regime will be considered in the future. An interdisciplinary collaboration with academics in political science is readily foreseeable, as well as with scholars focusing on other aspects of the trade relationship.
Conclusion
Uncertainties remain around the form Brexit will take, assuming that the UK's withdrawal from the EU goes forward as currently anticipated. Even now, however, member states of the EU can negotiate investment agreements with third parties so long as they follow the guidelines in EU regulation No 1219/2012 of 12 December 2012. Decision-makers from Canada and the UK can engage in a negotiation process with a view to addressing controversial issues in international investment law and contributing to the ongoing reform of the regime. Provisions found in IIAs and model agreements elaborated by states, reports from intergovernmental organizations, and ideas found in peer-reviewed publications constitute various sources of knowledge that must be considered to identify relevant opportunities for concluding a just agreement.
The scoping study presented in this report has thus synthesized current knowledge with respect to three key themes in international investment law, namely dispute settlement possibilities, breadth of protection and obligations imposed on investors. The side-by-side comparison of various provisions and their legal implications demonstrated a wide range of options from which negotiators can draw to address legitimate concerns raised by various stakeholders for each of these three themes. The knowledge synthesis report supports an evidence-based decision-making process by individuals involved in the negotiation of such an agreement that is anchored in the concrete practice of states. It also points toward future academic research to shed light on the political dimensions underlying these provisions and their interpretation by tribunals. In the meantime, the present report has paved the way to conduct innovative activities geared toward the mobilization of knowledge to ensure that target research users benefit from these findings.
